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Resources 
Appellee 
APPEARANCES: For the Appellant -
For die Appellee -
Appeal No.4 
ENTRY 
Kenneth F. Berry, Esq. 
Berry & Blancha~d 
137 S. 4th Street 
Coshocton, Ohio 
William B. Saxbe 
Ohio Attorney General 
By William A. Stehle, Assistant 
John C. Mason 
Killbuck, Ohio 
appeared on his own behalf 
This matter came on for hearing before the Oil and Gas Board of 
Review upon instrument entitled "Appeal to Oil and Gas Board of Review" 
filed June 14, 1966, by which instrument appellant claims to be appealing 
from Adjudication Order #6 of the Chief of the Division of Oil and Gas, 
This Adjudication Order approves the application of John C. Mason for 
permit to drill a well below the top of the Clinton formation on the land 
of Grover Atherton, Section 15, Tiverton Township, Coshocton County, 
Ohio, and provides that the drilling unit described in the application is 
an exception tract under Section 1509. 29. Ohio Revised Code and contains 
provisions for curtailrnent of production in accordance with Section 
1509.29, Ohio Revised Code. Said Adjudication Order being the State's 
Exhibit #8. 
Adjudication Order #6 was dated June 2, 1966, -and issued by 
Donald L. Norling, Chief of the Division of Oil and Gas, Department 
of Natural Resources. State of. Ohio. 
The matter was submitted to the Oil and Gas Board of Review 
upon the aforementioned "Appeal, " and evidence presented at a 
hearing before the Oil and Gas- Board of Review on July H, 1966, 
in Hearing Room #4 of the Ohio Departments Building. 
Neither appellant, appellee, nor John C. Mason requested a 
copy of ·the transcript of the hearing. and the only transcript secured 
to date is the 'testimony of Richard C. McConnell. called as a witnes s 
on behalf of appellant, which testimony is twenty-two pages in length 
and was requested by the Oil and Gas Board of Review. The parties 
and witnesses testifying and the exhibits in this appeal are as follows: 
Witnesses testifying: 
For appellant: 
Mr. W. R. Hungerford 
Mr. Richard C. McConnell 
For appellee: 
Dr. Donald L. Norling 
For John C. Mason: 
John C. Mason 
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Exhibits: 
For appellant: 
1. Appellant's Exh.ibit #1, which purports to be a fOrIn of 
notice,which Mr. Berry advised was submitted to various 
persons concerned in the hearing of the Oil and Gas Board 
of Review on Thursday, July 14, 1966. 
Z. Appellant's Exhibit #2, Waiver of Notice, signed by 
Grover and Agnes Atherton, waiving notice of the hearing 
in this appeal. 
For appellee: 
1. State's Exhibit #1 is a portion of a township map for 
Tiverton Township, Coshocton County, Ohio, which shows 
the location of the subject Atherton property and the Atherton 
Well #1 of John C Mason referred to in Adjudication Order #6, 
which exhibit also shows the wells on three sides of such 
property. A copy of such exhibit which contains additional 
arrows and other markings for the purpose of clarity has been 
attached to this Entry fo!" reference purposes and designated Exhibit A. 
Z. State's Exhibit #2 is a letter of John C. Mason dated 
April 4, 1966, received April 6, 1966, in the Division 
of Oil and Gas reciting enclosure of two applications for 
permits for the same Atherton property, said applications 
being State's Exhibits #3 and #4. 
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3. State's Exhibit #3 is an application by John C. ~~ason for 
permit to drill the Grover Atherton if 1 on the Atherton-
Courtright ten-acre unit 185 feet from the Stringfellow 
property to the west and 186 feet from the Thatcher 
property to the east, being an application for an exception 
tract under Section 1509.29. Ohio Revised Code. received 
in the Division of Oil and Gas on April 6, 1966. 
4. State's Exhibit #4 is an application by John C. Mason for 
permit to drill the Atherton Community Well #1 requesting 
mandatory pooling of two acres of the Stringfellow property 
and five acres of the Atherton property and three and five-
tenths acres of the Courtright property recei.ved 1n the Divisi.on of 
Oil and Gas on April 6, 1966. 
5. State's Exhibit #5 is a letter dated February 22. 1966. from 
W. R. Hungerford, General Manager for Mrs. Evelyn Lyons! 
oil and gas operations. to Mr. John C. Mason, received in the 
Division of Oil and Gas April 6, 1966, adVising that Mr. and 
Mrs. Stringfellow had been contacted and apparent"ly refused 
voluntary pooling of the drilling unit des cribed in State's 
Exhibit #4. 
6. State's Exhibit #6 is a letter from John C. Mason to 
Dr. Donald Norling dated June 2, 1966, received in the 
Division of Oil and Gas June 6, 1966, clarifying conversation 
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about buildings on the B. W. Courtright property, reciting 
it is impossible to move the location set forth in State's 
Exhibit #4 to the south. 
7. State's Exhibit #7 is a Permit of the State of Ohio, Divis ion 
of Oil and Gas, dated June 2, 1966, granting John C. Mason 
a permit to drill the Grover Atherton #1 on an exception 
tract composed of Atherton and Courtright properties on the 
location requested in the application in State's Exhibit #3. 
8. State's Exhibit #8 is Adjudication Order #6 dated June 2, 
1966, to John C. Mason from Dr. Donald L. Norling containing 
the Order of the Chief of the Division of Oil and Gas allowing 
the drilling of the John C. Mason Grover Atherton #1 and 
des ignating the location as an exception tract and providing 
for the curtailment of production all in accordance with 
Section 1509.29, Ohio Revised Code, a copy of said 
Adjudication Order being attached to this Entry as Exhibit B. 
9. State's Exhibit #9 is a Permit of the Division of Oil and Gas 
granting Evelyn H. Lyons a permit to drill the Grover 
Stringfellow #2, dated April 25, 1966, attached to which is 
the application for such permit to drill which was received 
in the Division of Oil and Gas April 20, 1966, which well is 
to the west of the proposed John C. Mason Grover Atherton #1, 
although the Atherton property is not disclosed by such 
application. 
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10. State's Exhibit #10 is a Permit of the Division of Oil and 
Gas granting Evelyn H. Lyons a permit to drill the Grover 
C. Strauss #1 dated January 13, 1966. with a copy of the 
application for a permit to drill attached, which well is 
to the south of the John C. Mason Grover Atherton #1. 
although said Atherton property is not shown on the plat attached 
to such application. 
11. State's Exhibit #11 is a Permit of the Division of Oil and 
Gas granting John C. Mason a permit to drill the George and 
Barbara Taylor #2 well, dated December 17, 1965, with a copy 
of the application for" permit attached, which Taylor well is to 
the east of the G. C. Strauss property, as disclosed by the plat 
attached to such application. 
12. State's Exhibit #12 is a P~rmit of the Division of Oil and 
Gas granting to Evelyn H. Lyons a permit to drill the 
Kenneth Thatcher # 1 in Section 15. Tiverton Township, 
Coshocton County, Ohio, dated November 12, 1965, with a 
copy of the application for permit attached, said well being 
located east of the Grover Atherton property as disc10sedby 
the plat attached to the application for permit. 
The facts in this matter which appear undisputed are as follows: 
That John C. Mason had oil and gas leases on the 15.16 Grover Atherton 
property and the 3.5 acre Courtright property. The Atherton property 
contained fifteen acres but was only 371 feet in width, so that at no 
location thereon was the property of sufficient width to be 230 feet 
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f rom adjoining prope rties. The C ourtri gl:t prope rty and buildings 
thereon were located in such positions to the south of the Atherton 
property that the pooling of the Atherton and the Courtright properties 
did not allow a location which would be 230 feet from adjoining property 
Ii nell in accordance with Rule IV(C)(l)c of the Division of Oil and Gas 
Rules and Regulations governing the isst.4ance of Permits effective 
December 14, 1965 and 100 feet from an inhabited private dwelling house 
in accordance with Rule V of the aforementioned rules. Therefore, no 
drilling permit could be issued under Sections 1509.06, Ohio Revised 
Code and the effective rules thereunder. At the time the Chief of 
the Division o[Oil and Gas considered the application for permit to 
drill John Mason's Grover Atherton #1 ,Evelyn Lyons had production 
on the Thatcher property immediately to the east of the Atherton 
property and Evelyn H. Lyons had production on the Stringfellow #2 
immediately to the west of the Atherton property. Mrs. Lyons also had 
production on the Grover Strauss property to the south of the Courtright 
property. The oil and gas lease of Mrs. Lyons on the Grover Stringfellow 
property, which property is along the entire western boundary of the 
Grover Atherton property, did not according to Mrs. Lyons and John 
Mason contain a pooling clause. Mrs. Lyons advised Mr. Mason that 
the Stringfellows would not agree to voluntary pooling of their property 
with property of the Grover Atherton's. AppellarLt filed applications 
to drill the Stringfellow, the Strauss, the Thatcher wells, all as 
set forth in State's Exhibits #9, 1110 and #IZ, which wells were drilled 
and completed as producers prior to Adjudication Order #6, and John C. 
Mason filed applications to drill ,"veils as recited heretofore as State's 
Exhibits #3 (Atherton #1), #4 (Atherton #1). and #11 (Taylor). the 
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Taylor well being drilled and completed prior to .Adjudication Order #6. 
The .appellan.t did not claim that the action of the Chief of the Division 
of Oil and Gas was unreasonable or unlawful. Appellant clarned that 
the drllling by John C. Mason of the Grover Atherton #1 caused 
irreparable damage to appellant, and appellant in the "Appeal" asked 
the Oil and Gas Board of Review that John C. Mason be temporarily 
enjoined from starting to drill a well on the Grover Athe rton tract. In 
response to such request captioned "Appeal, " which the Oil and Gas Board 
of Review received on June 14, 1966, this Board carefully examined said 
instrument entitled "Appeal." and advised appellant. by letter of 
June 18, 1966, that the Oil and Gas Board of Review found no grounds 
in said "Appeal" sufficient to order John C. Mason to be temporarily 
enjoined at such time from starting to drill a test well for oil and gas 
on the said Grover Atherton land. The reason for such Board action being 
that the "Appeal" of appellant contained no claim or evidence that the Chief 
of the Division of Oil and Gas had acted unreasonably or unlawfully in 
granting John C. Mason the permit to drill the Grover Atherton #1 on 
an exception tract pursuant to Section 1509.29. Ohio Revised Code and 
in declaring an exception tract to be in existence. 
It appears to this Board" that the following questions are present for 
its consideration, although it is not clear that such questions were 
properly presented to this Board: 
1. Is Adjudication Order #6 of the Chief of the Division of Oil 
and Gas approving John C. Mason's application to drill the Grover 
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A the rton # 1 and declaring such drilling location to b.; an exception 
tract pursuant to Section 1509.29, Ohio Revised Cod~, la"'ltful 
and reas onable? 
II. In the event that such order of the Chief of the Division 
of Oil and Gas is unlawful and/or unreasonable, is there an 
order or orders that this Board will make? 
Testimony and other evidence presented concerning each of the 
questions presented to the Board are numbered as are the questions: 
1. There was no claim, testimony 0::' other evidence presented 
in this appeal toward establishing that Adjudication Order #6 
was unreasonable or unlawful. The only claim made by appellant 
was that appellant would be "damaged" if John C. Mason were 
allowed to drill and produce the Grovel;: Athertqn #1 on the 
location specified in Exhibit A hereto and Staters Exhibit #>. Le .• 
on a ten-acre unit composed of the Courtright and part of the 
Grover Atherton properties, such location being less than 230 feet 
from the Stringfellow property to the west and less than 230 feet 
from the Thatcher property to the east. Appellant offered no 
testimony in support of its claim for damage. Mr. Hungerford, 
General Manager of the appellantf s office in Canton, Ohio, who stated 
that he was an accountant, submitted that he was not a petroleum 
engineer and could not testify as to such damage. Mr. Hungerford 
did testify that Mr. Mason attempted to contact the various landowners 
in regard to voluntary pooling and that the Stringfellows did not wish 
to voluntary pool. Mr. Hungerford stated voluntary pooling was 
impossible. 
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Mr. Richard C. McConnell, called to testiEr on behalf of appellant, 
did not offer testimony that appellant would be damaged by the well of 
John C. Mason on the Grover Atherton property in the location designated 
on Exhibit A hereto. The Attorney General objected to any testimony 
concerning damages, saying san1e was irrele .... ant. This Board delayed 
ruling ort whether such evidence was admissable. Inasmuch as there 
was no evidence offered establishing that such damage would occur, it 
is not necessary for the Board to pass on whether such evi.dence would 
have been admissable. 
The appellee offered evidence set forth in exhibits listed previously 
to the effect that the Grover Atherton property was property for which 
a drilling permit could not be issued under Section 1509.06, Ohio 
Revised Code because Rule IV(C)(l)c of the Division of Oil and 
Gas requiring a well location be 230 feet from a boundary was not 
satisfied. or under Section 1509. 26, Ohio Revised Coda as the evidence 
presented indicated Mr. Mason was unable to voluntarily pool per 
State's Exhibit #5. or under Section 1509.27, Ohio Revised Code. as 
mandatory pooling with acreage to the east or west was not possible 
inasmuch as the acreage was within drilling units already established 
by the offset operator and on which productive \vells were located; 
moving of the location of the well to the south was precluded because 
of the proximity of buildings and Rule V of the Division of Oil and 
Gas concerning safety. Therefore. appellee claimed, inasmuch as the 
operator would otherwise be precluded from producing oil or gas from 
his tract because of minimum distance requirements, the described 
drilling unit was established as an exception tract pursuant to 
Section 1509.29, Ohio R~Y-i.sed Code. There was no evidence presented 
contrary to that of the appellee as recited in this paragraph. 
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The Chief of the Division of Oil and Gas testified that he consulted with the 
Technical Advisory Council concerning the "J'ohn C. Mason application per 
State's Exhibit #3. Mr. Richard McConnell. chairman of the Technical 
Advisory Council created under Section 1509.38, Ohio Revised Code, 
and Chairman of the Industry COInmittee which assisted in the drafting 
of the provisions of the Ohio Oil and Gas Conservatior. Statute effective 
October 15, 1965, who was called to testify on behalf of appellant, 
testified that he understood the facts to be as stated by the Chief of the 
Division of Oil and Gas and that for these reasons granting of the permit 
and determination of an exception tract, pursuant to Section 1509. 29. 
Ohio Revised Code, were in accordance with legislative intent. Mr. 
McConnell testified that in his opinion, the use of Section 1509.29, Ohio 
Revised Code, was proper in the following instance: 
"Section 1509.29, popularly called the 'Exception Tract 
Paragraph' was designed primarily for protection of 
correlative rights of landowners. That is where a tract 
is of insufficient size and lor footage requirements, a 
man cannot be denied his right to the oil and gas that is 
under him. Therefore, he is given an exception tract 
permit, based on a percentage of the oil and gas and in 
direct proportion, that is that percentage of the oil and 
gas that he is permitted to produce. when found, would 
be in direct proportion to the number of acres of the 
small tract is to the spacing acreage then in effect. 
As an example, if a man has three acres and Clinton 
Sand drilling is on 10-acre locations, if the three 
acres was completely surrounded by production and 
voluntary and mandatory pooling was impossible, then 
he would be permitted to have a well drilled on the 
three acres and the production would be 30 percent. 
because the same ratio as the three acres bears to 
the 10 acres, which is the present minimum spacing 
on the Clinton Sand." 
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It appears accepted by the appellant. ~!':e appellee. and Mr. ::,,[ason. and 
it is this Board's opinion, that there are certain conditions which must be met 
prior to the Chief of the Division of Oil and Gas granting a permit to drill on an 
ex.ception tract. which conditions were recited on page 26 of this Board's Entry 
in Appeal II 1 as follows: 
lIlt appears that in addition to filing an application for permit to drill 
under Section 1509.29, Ohio Revised Code. there are four specific 
conditions to be complied with _prior to obtaining a permit to drill and 
an order establishing a tract as an exception tract as follows: 
1. It must be a tract for which a drilling permit may not be issued, 
and 
2. There must be a showing by the owner-applicant that he is unable 
to enter into a voluntary pooling agreement, and 
3. The owner-applicant must show that he would be unable to partici-
pate under a mandatory pooling order. and 
4. The Chief must find that such owner would otherwise be precluded 
from producing oil and gas from his tract because of minimum 
acreage or distance requirements. " 
This Board is of the opinion, and believes that the Legislature intended, _that 
no person should be precluded from producing oil and gas from his property becau 
of minimum acreage or distance requirements where the conditions set forth 
above are satisfied. The protection of correlative rights is provided ior in Amend 
Substitute House Bill No. 234 of the 106th Ohio General Assembly, effective 
October IS, 1965, and Section 1509.01(1) of said Act provides as follows: 
"(1) 'Correlative rights' means the reasonable opportunity to evert 
person entitled thereto to recover and receive the oil a:1d gas in and 
under his tract or tracts, or the equivalent thereof, without having 
to drill unnecessary wells or incur other unnecesaary expense. II 
The Board makes the following findings of fact and application thereof con-
eerning Question I. 
1. The property on which John C. Mason requested a permit to drill 
the Grover Atherton #1 as set forth in Exhibit A hereto and State's 
Exhibit #3 was one for which a drilling permit could not be issued 
under Section 1509.06 and Rule 1V(C)(1)c of the Rules and Regulations 
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of the Di .... ision of Oil and Gas effective Decetnber !-t. 1965. 
2. Mr. Mason established he was unable to er.ter into a 
voluntary pooling agreeInent conveying the necessary property. 
3. Mr. Mason established that he was unable to participate 
under tnandatory pooling. 
4. The Chief found that unless Mr. Mason was allowed an 
exception tract he would be precluded from producing oil and 
gas frotn the Atherton-Courtright properties because of tninimum 
distance requirements, and the Chief made an order setting the 
percentage of maximum daily potential of Mr. Mason's well on 
the exc:eption tract. 
5. Based upon the testimony and other evidence and the findings 
set forth above, this Board has determined that facts exist which 
would warrant the allowance of a permit to drill on the location 
of the Grover Atherton #1 of John C. Mason, as set forth in 
State's Exhibit #3, with an exception tract being allowed for same 
under Section 1509.29, Ohio Revised Code. 
It appears to this Board that all reasonable efforts should be made 
by the Division of Oil and ~:::~~il1ing on drilling units 
satisfying the minimum acreage requirements in an area and at a location 
in compliance with Rule IV(C)(l)c. To this end, in the event applications 
to drill oil and/or gas wells are submitted, which by the location 
designated thereon and on maps in the Division of OB and Gas would 
appear to be tending to require in the near future a hearing on an exception 
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tract under Section 1509.29, Ohio Revised Code, it appears 'to this 
Board that the Chief may, and should, in such instance call an informal 
negotiation type meeting to attempt to determine prior to granting 
permits on regular locations which then may necessitate an exception 
tract, whether mandatory or voluntary pooling would be. advisable. 
One objection at the hearing on July 14, 1966, on which the 
Board advised it would rule later was as follows: 
The appellee made an objection that appellant had not 
served notice on all interested persons in accordance with the 
Rules and Regulations of the Oil and Gas Board of Review. Mr. 
Berry stated that he attempted to make service on interested 
persons by mailing lette rs on appropriate dates and sending 
proper notices, but that he was n:-:t certain that all such people 
had received the notices. Inasmuch as said Rules and Regulations 
of this Board had gone into effect immediately prior to this 
Appeal #4 and because the outcome of this hearing is not 
prejudiced thereby, the Board will not dismiss appellant's case 
by reason of such claimed insufficient proof of such notice given. 
In the future, if such rules are not complied with, this Board may 
order that no hearing be held, or that an appellant's case be 
dismissed, for reason of non-compliance with such provisions. 
Based upon the applicable law and the facts submitted, and giving 
due consideration to conservation, safety and correlative rights as 
applicable in this appeal, this Board hereby makes the following orders 
which correspond to the two questions set forth on Pages 8 and 9 of this 
Entry. 
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A. The Board affirms Adjudication Order #8 of the Chief of 
the Division of Oil and Gas approving John C. Mason's application for 
perrn.i.t to drill on the Grover C. Atherton property. declaring same to 
be an exception tract, and ordering production from the well be curtailed 
and finds that said Order I being attached hereto as E......:hibit B, was la'l."ful 
and reasonable •. 
B. Inasmuch as this Board affirms the above listed Order of the Chief 
and finds such Order was lawful and reasonable. this Board does not vacate 
such Order and does not make any new orders in this Appeal #4. 
These orders efiective this 14th day of 
March, 1967. 
OIL AND GAS BOARD OF REVIEW 
By __ ~~~ __ ~=-____ ~ ________ ~ __ 
J. Richard Emens, Secretary, who 
certifies that the foregoing is a true 
and correct copy of the Entry in the 
above matters of the Oil and Gas 
Board of Review effective 
March 14:. 1967 
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